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I. INTRODUCTION

In Februarv 2025—months after this litgaton began—Richard Rogers “Richard™;, then 81
vears old, and his wife, Nancy Rogers "Nancy™ ., purported to adopt an adult woman, Olivia Abbortt
Olivia™;. Olivia now claims to be a beneficiary of the Marv Kav — Richard Rogers 1975 Trust ‘the
“Trust”;. Peutoners Rvan Rogers ©"Ryan”; and Tolleson Private Bank “Tolleson™; ‘together,
“Petitioners™ or “Trustees’ ; righttullv challenge this claim and ask the Court to declare that Olivia
1s not a Trust beneticiary. 1hird Ameirded Petition " TAP”;, € 62/h;. Rick Rogers agrees.

Olivia moves to dismiss under Rule 91a, but dismissal would be improper because Pettioners’
request 13 well-grounded in law, with at least three avenues for relief. First, when read against the

governing legal backdrop in 1973, the Trust does not extend class gifts to adult adoprees. Second, the

[oms

pleadings support a reasonable inference that this was a sham adoption orchestrated to undermine the
sertlor’s Intent, precluding beneficiary status, Third, in the alternauve, the Trust is ambiguous,

necessitating the examinaton of extrinsic evidence to divine whether the settlor intended to include

adult adoprees. For any of these reasons, the Motion should be denied.

II. BACKGROUND

In 1975, Marv Kav Ash created the Trust to provide her son, Richard, and his lineal
descendants, including his children Rick Rogers, Terrt Rogers, and Rvan Rogers, income and
distributions for their health, education, maintenance, and support "HEMS™:. TAP ** 50, 51.
Richard sought no disuibudons for decades. Id. at 9 5, 35, Beginning in 2021, however, Richard
started requestung unusuallv large dismibutions, including a so-called “catch-up™ request tor
approximatelv 20 percent of the Trust corpus for vears in which he voluntanly did not ask for
distibutons. Id at 9 9, 36, 38, 45, 406.

Peutoners filed this suit in November 2024, noung their belief that Richard’s distributon

requests are made for the purpose ot enriching his personal estate, which will be left to individuals
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who are not beneficiaries of the Trust. Id. at ® 46. Peutoners also allege other serious concerns. Id. at
€€ 42-54. A handtul of months later, Richard and Nancy purportedly adopred Olivia, an adult woman,
who resides in New York and has her own biological parents and siblings. Id. at® 53. The other parues
in this lidgaton were not informed of Olivia’s purported adoption untl much later. I Yer, Olivia
now claims to be a beneficiary of the fiftv-vear-old Trust that Marv Kav Ash set up for her son and
his lineal descendants. While the Trust provides that terms like “lineal descendant™ and “descendant™
“include adopted persons.” the Trust does not define “adopted persons’™ or burden that term with
anv qualifiers that might indicate an intent contrary to the law in effect when the Trust was execured,
let alone conrtain any reference to adult adoptees adopted solelv for the purpose of leveraging money
from the Trust. Tywst Lustrument T 1/Cio T also explicitly prohibits an adopted person’s natural heirs
from “inherit[ing] through such adopted person in ascending degree.” Id.

In their Third Awriided Petition, Petitioners seek, iter alia, a declaratory judgment that Olivia is
not a Trust beneficiary. I at® 62/h;. Olivia filed a Motion to Dismiss under Rule 917, arguing that
Peutoners’ request has no basis in law. Rick Rogers now files this Response in Opposition.

ITI. LEGAL STANDARD

Rule 91a of the Texas Rules ot Civil Procedure permits dismissal only if a claim has no basis
in law or fact. Tex. R. Civ. P. 91a. "A cause of action has no basis in law if the allegations, taken as
true, together with inferences reasonablv drawn from them, do not enutle the claimant to the reliet

sought.”” Betlie/ 1. Quilling, Selander, onnds, 1 skt & Moser, P.C, 395 SW.5d 651, 654 (Tex. 20205,
For purposes of mouons under Rule 91a, Courts construe pleadings liberallv in favor of the

nonmovant and apply fair-notce standards. ooky o Sclaprer, 447 SA\W.53d 71, 76 (Tex. App.—Houston

[L4th Dist] 2014:: Roark 1. /e, 635 SW.2d 804, 810 (Tex. 1982,

The "Trast Insoument.” as reterenced here, ineludes the Original Trast Agveement. S S
YA,
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IV.ARGUMENTS AND AUTHORITIES
Peutoners’ request for declaratory reliet 1s well-supported by law. First, the Trust excludes
adult adoptees as a matter of law under instructive Texas Court of Appeals precedent. Second., the
pleadings support a reasonable inference that Olivia’s adoption was a sham inconsistent with the
settlor’s intent. Third, at a minimum and in the alternadve, the Trust’s language is ambiguous,

requiring consideration of exuinsic evidence to ascertain the sertlor’s intent. Any one of these reason

el

compels denial of Olivia’s Moton to Dismiss.

A. The Trust excludes adult adoptees from the beneficiary class as a matter of law.,

(1) Because the Trust’s plain language does not demonstrate the settlor’s intent to
include adopted adults, the Court must look to the law in effect when the Trust
was established as an aid to construction.

“The construction ot an unambiguous trust instrument is a question of law tor the wial court.”™

Estate o Rodrignez, No. 04-17-00005-C\7 2018 WL 340137, at =3 {Tex. App.

San Antonio Jan. 10,
2018, no pet; ‘crration omitted:. “The overrding principle to be observed in construing a trust

instrument is to ascertain the sertlor’s intent with the view of effectuating it.” [ee 1n Rogere -lzeney, 517
SW.3d 157, 145 (Tex. App.—Texarkana 20106, pet. dented; ‘citing Parvich v N, 106 S\, 882 Tex.
1908 ;. It is the settlor’s intent at the ume of the wust’s creaton that conwols. Copree o2 1 dlliain NMarsh
Rice Uiner., 408 S\W.2d 269, 273 (Tex. App.—Houston 1966, writref'd n.r.e.; ‘ciung RESTATEMENT
FIRST: OF TRUSTS " 4. Texas courts have made clear that the statutes in effect at the tdme the twust

1s established serve as a “constructive aid™ in understanding the sertdor’s intent—even where the term

atissue is unambiguous. Crirer i Cufrer, 345 SW.2d 513, 310-17 11961 ; ‘applving the adoption statute

P—f,

in eftect at the time the will was executed to determine the status ot adopted children as “children™;:

L re Rav Ellson Graidchildren Tr, 261 S\W.3d 111, 118, 126 Tes

San Antonio 2008, pet.
denied; ‘relving on the statutes in etfect at the ume to determine that “descendants,” as used in the

trust, unambiguously excluded adopted aduls;.
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Though the Trust here includes “adopted persons™ within the scope of “descendants™ and
“lineal descendants,” this language onlv welcomes adoprees generallv: it does not resolve the distuncrt

question of whether an adw/t adopree, like Olivia, fits within those terms and can be considered a

beneticiary. See Lot Instrument 7 1/C;. To answer that question, the Court must look to how those
terms were commonly understood and mnterpreted under Texas laxw at the ume the Trust was

established. Crrery 345 S\W.2d at 516; In v Ray Edtison, 261 S\W.3d at 118y Carpenter i Carpeiter, No.
02-10-00243-C\, 2011 WL 5118802, at 3 Tex. App.—TFort Worth Oct. 27, 2011, pet. dented;~To
determine whether [claimants] are enutled to a share of the tust assets, we must look to the wust
mnstrument itselt and the law in effect at the time the trust became effective.” ‘emphasis added; ;
The Episcopal Church 1. Salezar, 347 S\W.3d 353, 419 (Tex. App.—Fort Worth 2018, ai'd in part, rer'd
i part o other groinds sib woi. Episcopal Diocese of Fort WWorth v Episcopal Charch, 602 S\W.3d 417 {Tex.
2020, " The constructon of a wust instrument 1s a question of law for the court. We look to the law

that was in effect at the tume that the trust became etfectve.” ‘nternal citatons omiteed;.
Here, the Trust's text, when read against the statutory backdrop in effect at the ume of the
Trust’s creaton, does not include adult adoptees as beneficiaries, and Olivia has pointed to nothing
to indicate that Marvy Kav Ash “intended, contrary to the law in effect at the ume the trust became
effectve.” to include adult adoptees “as lineal descendants and beneficiaries of [the] wust.” See Zeller
Adlen, Noo 13-24-00200-C\, 2025 WL 3257084, at 53—+ (Tex. App.—Corpus Chrisu—Ldinburg
Nov. 20, 2025, no pet. h.; {concluding that a biological child born out of wedlock did not “fall within
the beneficiary class of “children and lineal descendants™ as used in the trust because “Texas law as it
existed at the time did not recognize nonmarital children as descendants for inheritance purposes.”
and the peddoner had failed to provide the court with anv evidence that the grantor “intended,

contrary to the law in effect at the ume the wust became effecuve, to include non-marual, illegitumate

children as lineal descendants and beneficiaries of their wust.” Jfemphasis added; ;.
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(2) Texas case law interpreting the statute in effect at the time confirms that
adopted adults are unambiguously excluded.

The Texas statute in effect up untl 1995 did not permit an adopred adult to inherit through
the adopuve line: thev could onlv inherit fom their adoptve parents. -lmwztroig i Hivon, 206 SW.3d
175, 180=581 Tex. App.—Corpus Chrisu—Ldinburgh 2006;; s TEN. FAM. CODL 7 162.507
‘previously codified at 7 16.35;. In similar cases, Texas Courts of Appeals have applied the pre-1995
statute 1o hold that adult adoptees were unambiguously excluded as beneficiaries. See -lritrong 206
SNW.3d at 181=82: I v Ray Ellisoir Grandchildren Tr., 261 S\W.3d at 126.

For example. in -lmwstroig r. Hixon, the court concluded that an adult adopted by the decedent’s
nicce could not be deemed a beneficiary under the decedent’s residuary wrust and aftivmed the lower
court’s denial of summary judgment. 206 S\W.3d at 178="9, 183, 185, There, a 1964 will provided for
the testator’s estate to be held in trust for the surviving children of his brother or their descendants.
Id at 178, One of the brother’s children, Lucie, adopted an adult woman following the death of the
testator. Id. at 178="9. The descendants and trustee brought suit. Id at 179, The court examined
whether the adopted adult could be considered a descendant and thus a beneticiary under the residuary
trust established by the will. 14 at 179. The court there construed the unambiguous will “pursuant to

the law in eftect at the ume of its execution,” and determined the adopted adult “could not be deemed
a beneficiary under the Residuary Trust.” I at 181-83. The Court reasoned that the law in effect in
1964 did not permit an adopted adult to inherit “through™ the adoptve parents and “[tJo tind
otherwise would be to ignore extensive intervening legislative history delineatng a distuncton
berween™ the statutory language in eftect in 1964 and the 1995 amendment. Id. at 153.

Similarly, in I n Ray Ellisoin Grandobidren Trust, the court atfirmed summary judgment,
determining that the setdor did not intend to include persons adopted as adules by his son in the
beneticiary class of the 1982 wust. 261 SW.3d at 113-14. There, the sertdor created an irrevocable

trust in 1982 for the ~“descendants™ of his children; the trust did not detine ~“descendants.” I at 114,
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121. The setdor’s son then adopted the adult children of his second wite, who claimed to be
beneticiaries ot the trust. I The court examined whether the term “descendants’™ in the wrust included
these adult adoprees. Id. at 113, The court concluded that the term “descendants™ was unambiguous

and did not include persons adopred as adults, relving on the statute in effect in 1982 as a constructive
aid. Id. at 120-26. The court noted that, under the statute, adopted adults could not inherit “through™
their adopuve parents—that is, thev were not considered “children™ of their adopuve parents with
. 7
respect to third partes. Id.
Here, like in Advivstrong and In e Ray Ediison, the pre-1995 Trust provides no indicaton that it
intended to sweep in adult adoprees. There 1s no definiton of “descendants™ that would go bevond

the law in effect at the ume. The Trust simplv savs “descendants”™—whatever it means—includes

“adopuve persons’—art best, 1t welcomes adoprees generally, but it does nothing to define the term
or express a clear intenton to include adults.” The setdor is presumed to have known the law in effect
at the ume, and the Trust’s plain language does not express a clear intenton to override that
understanding.

Indeed., this is precisely why Olivia’s primary case, el . Corpus Cliristi Natioiial Bank, 668
SW.2d 687 (Tex. 1984, is inapposite here and why the Court should refuse o tollow 1t In Telman,
the will at issue detined “descendants™ as including “the children of the person designated, and the
1ssue of such children, and such children and 1ssues shall always include those who are adopted.” Id.
at 688 ‘emphasis added;. This language evinced an unmistakable intenton that an adopted person

shall be included no martter the uming or conditions of their adoption. Id. at 688; s Arstrong, 206

- For example, “[wlhen the word “children” 1 used ina willl absent a clear and J““l ivocal intent to encompass more
foor Redodlion, 355 S5

remote descendants, the word is restmicted to those descendants of the fivst degree,”™ Lioiv Lo
ESTCIAN hul ased in a \\'111. 15 TO

70 Tex App.—Waco 20110, no pet. cltadons omitted . On the other hand. “the worm
be interprered in s ordinary sense ambracing all descendants, especially where there 1s nothing in the language of the

R 3T23W.2d To =12 Texs App—

instrament to show that a narrower interpretation was intended.” 1A
Dallas 1963 . = v, 333 S\V.2d 337 Tex. 1904 .
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SW.3d at 18182 [ehivan found there was no need to look to ourtside law because the will 1tself
clearlv and expressly provided that descendants would “alwavs include those who are adopred.” The
court based its conclusion on that expressed intent.” ;. Because [.elwan involved such uniquely clear
inclusionary language. looking to the statutory language would have either been futle thaving no effec
on the clearlv expressed intent; or it would have inappropriately defeated that intent if relied upon. Se
I e Ray Edlison, 261 S\W.3d av 121 fciung T anghin . T aughn, 337 SW.2d 793, 796 1960, Here,
however, consideration of the statutory context would neither defear the sertlor’s intent nor be tutle,
but it would instead provide a necessary and helpful constructive tool.

Thus, the Court could conclude as a matter of law Olivia Abbortt, as an adult adopree, 1s not a

beneticiary under the Trust, and so it should denv the Moton to Dismiss.

B. Evenif adult adoptees are not categorically excluded from the Trust, Olivia’s adoption
contradicts settlor intent and does not confer beneficiary status.

Even if the Court tinds that the Trust does not exclude all adult adoprees, the Court should
sull find the Trust excludes Olivia as an adoptee due to the circumstances of her adopton. When a

court construes a trust instrument, the prevailing principle is to ascertain the sertdor’s intent with

»—1—,

view towards effectuaung it [ee, 517 SAW.5d at 145 fciting Parwish, 106 SV, 882, Here, giving e

to the settdor’s intent requires excluding Olivia from the beneficiary class even it adult adoprees
generallv may be included.

From the allegations in this case, one can reasonably infer that the adopuon of Olivia was
orchestrated to access Trust assets. The adoption occurred in the midst of contentous litigation, soon
after the Trustees challenged Richard's request for a large catch-up disuibution and sought an
Independent Medical Examination of Richard’s health. Peutoners have raised their concern that
Richard’s large requests are being used to enrich his estate and support non-beneticiaries, rather than

¢

tor HENS purposes as the Trust directs. From the allegations, it 1s plausible that this sham adopton
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1s being used as a mechanism to leverage the Trustees and Beneficiaries in this lawsuit. Such an
adopton, however, would contravene the sertlor’s intent in creaung a tamilv Trust o provide for

“an act of

HENS support of Marv Kav Ash’s familv. The Court should see this for what it is
subterfuge which in effect thwarts the intent of [Marv Kav Ash]” and “chears the righrtul
[beneticiaries]” out of security provided by the Trust. Mivan . Citizens Fid. Bank & 1 Co., 419 S\W.2d
340,343 (Kv. 1967

Indeed. many courts throughout the country have declined to recognize an adult adopree’s
ability to rake under a wust or will where, as here, the adopuon appears calculated to alter a class gift
in a wayv that frustrates the grantor’s intent, regardless of the legalite of the adopuon. See, ez, Mivar,
419 S\W.2d 340; Orro 1. Gore, 45 A5d 120 {Del. 20125 Daris 1o Nie/eon, 871 SW.2d 35 Mo, Cr. App.
1994 ; wee also Eder 1. Appeal pron Prov., No. CN 1460455338, 2016 WL 1265763 (Conn. Super. Cr. Mar.,
2, 2006, app'd sub nom. Eder's Appeal Frony Prob., 171 A3d 506 {Conn. App. Ct. 2017 ;. These cases
distinguish adoptons reflecung longstanding familial bonds from those undertaken to thwart a
grantor’s intent as determined by constructon of the instrument, looking to the “surrounding
circumstances” ot the adoption. Edesy 2016 WL 1265763, at ~16 {quoting Darie, 871 S\W.2d 35;; s
alio Otts, 45 A3d 1200at 1537 Lven if the adoption is technically proper under Wyoming law . . . that
does not require us to recognize [the adoptee] as a grandchild beneficiary of [the] Trust.”.
Accordingly, these courts ask “whether [the serdor’s] intenton could be interpreted under the [trust]
to include within the gift class the paiticilar aduits adopted”” Eder, 2016 WL 1265763, at “16 {quotng
Darie, 571 SW.2d 35; femphasis added;.

This approach is consistent with Texas case law, which emphasizes a setdor’s intent,” and it is

mstrucuve here. Marv Kav Ash established the Trust to benefit Richard and his familv line tor HENS

These out-of-state cases can be read in harmony with Olivia’s primary case, T2 where the adopred adule was the

1

stepchild of the adoptive parent and. thas, had a familial bond. 665 SAV.2d at 6»».
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purposes. She even qualified that an adopted person’s natural heirs “shall not inherit through such
adopted person in ascending degree” (Le., an adopted person’s biological parents;, signaling that she
sought to limit people from using adoption as a mechanism to benefir adules outside the familial line.
Lot Instroene, © 1iC:o Accepung the pleaded facts, the uming, circumstances, and secrecy
surrounding Olivia’s adopuons reasonably support an inference that this adopdon 1s a subtertuge that
1s inconsistent with the settlor’s intent to benetit Richard and his family line for HENS purposes. That
suffices to defear a Rule 91a dismissal and permits a merits determinaton whether Olivia falls within
the mntended class.

C. Alternatively, the phrase “adopted persons” is ambiguous, creating a fact question
whether Olivia is a beneficiary.

To the extent the Court tinds that “adopred persons™ mayv reasonably include adopred adults
like Olivia, then the Court must find the phrase to be ambiguous because it is at least as reasonable—
and Rick asserts, far more reasonable—to read 1t to exclude adopted adules, as argued above. It the
Trust is deemed to be ambiguous, then exuinsic evidence would be admissible to determine the
sertdor’s intent, and the determination cannot be made on a Rule 91a moton. Thus, should the Court
conclude the language is ambiguous, the Motion must be denied and the issue resolved by a fact finder,
considering exurinsic evidence as to the sertdor’s intent,

V. CONCLUSION AND PRAYER

Because Peutoners” request tor a declaraton that Olivia 1s not a beneticiary is well-supported

by law, Olivia’s Moton is unfounded and must be denied. Accordingly., the Court should deny the

Mouon and award reasonable attornevs” fees and costs.
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K. McKenzie Anderson mckenzieanderson@quinnemanuel.com | 12/2/2025 7:45:56 PM | SENT
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Heather McLaughlin on behalf of Jason Dennis

Bar No. 24045776

hmclaughlin@lynnllp.com

Envelope ID: 108639929

Filing Code Description: Response

Filing Description: RICK ROGERS'S/ IN OPPOSITION TO OLIVIA
ABBOTT'S 91A MOTION TO DISMISS

Status as of 12/3/2025 10:02 AM CST

Case Contacts

K. McKenzie Anderson mckenzieanderson@quinnemanuel.com | 12/2/2025 7:45:56 PM | SENT
Morgan L.Anastasio morgananastasio@quinnemanuel.com | 12/2/2025 7:45:56 PM | SENT
Houston Docketing ecf_houston@winston.com 12/2/2025 7:45:56 PM | SENT
Ashley Wright AJWright@winston.com 12/2/2025 7:45:56 PM | SENT
Jervonne Nesome JNewsome@winston.com 12/2/2025 7:45:56 PM | SENT
Tess Reiter tess@ptllaw.com 12/2/2025 7:45:56 PM | SENT
Carla Matheson cmatheson@scottdoug.com 12/2/2025 7:45:56 PM | SENT
Paige Brinkley pbrinkley@velaw.com 12/2/2025 7:45:56 PM | SENT
Heather McLaughlin hmclaughlin@lynnllp.com 12/2/2025 7:45:56 PM | SENT
James N.Henry, Jr. jhenry@hallettperrin.com 12/2/2025 7:45:56 PM | SENT
Jennifer R.Poe jpoe@hallettperrin.com 12/2/2025 7:45:56 PM | SENT
Andrea Wilson awilson@hallettperrin.com 12/2/2025 7:45:56 PM | SENT
Gloria Jones-Walker gjones-walker@lynnllp.com 12/2/2025 7:45:56 PM | SENT
Roark Luskin RLuskin@gibsondunn.com 12/2/2025 7:45:56 PM | SENT
Sofia Alcina salcina@velaw.com 12/2/2025 7:45:56 PM | SENT
Robert Frey RFrey@gibsondunn.com 12/2/2025 7:45:56 PM | SENT
Hannah Morris hmorris@gibsondunn.com 12/2/2025 7:45:56 PM | SENT
Noelle White nwhite@winstead.com 12/2/2025 7:45:56 PM | SENT
Eric M.Schneider eschneider@dallasestatelaw.com 12/2/2025 7:45:56 PM | SENT
Rebecca L.Adams BAdams@gibsondunn.com 12/2/2025 7:45:56 PM | SENT




